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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
JAMES MICHAEL KERR,
Defendant-Appellant.

NO. 44368 & 44369
Twin Falls County Case No.
CR-42-15-6700 & 42-15-9906

RESPONDENT'S BRIEF

Issue
Has Kerr failed to establish that the district court abused its discretion by denying
his Rule 35 motions for reduction of his concurrent unified sentences of six years, with
two years fixed, imposed upon his guilty pleas to two counts of possession of
methamphetamine?

Kerr Has Failed To Establish That The District Court Abused Its Sentencing Discretion
Kerr pled guilty to one count of possession of methamphetamine in case number
44368, and to one count of possession of methamphetamine in case number 44369,
and the district court imposed concurrent unified sentences of six years, with two years
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fixed, and retained jurisdiction.

(R., pp.141-46, 263-68.)

Following the period of

retained jurisdiction, the district court relinquished jurisdiction. (R., pp.152-55, 274-77.)
Kerr filed timely Rule 35 motions for reduction of his sentences, which the district court
denied. (R., pp.156-58, 278-80, 159-62, 281-84.) Kerr filed notices of appeal timely
only from the district court’s orders denying his Rule 35 motions. (R., pp.163-66, 28588.)
Kerr argues that the district court abused its discretion by denying his Rule 35
motions for reduction of sentences in light of his purported mental health issues and his
claims that he was given neither appropriate accommodations nor a consistent
counselor while in the rider program. (Appellant’s brief, pp.6-7.) Kerr has failed to
establish an abuse of discretion.
In State v. Huffman, 144 Idaho 201, 203, 159 P.3d 838, 840 (2007), the Idaho
Supreme Court observed that a Rule 35 motion “does not function as an appeal of a
sentence.” The Court noted that where a sentence is within statutory limits, a Rule 35
motion is merely a request for leniency, which is reviewed for an abuse of discretion. Id.
Thus, “[w]hen presenting a Rule 35 motion, the defendant must show that the sentence
is excessive in light of new or additional information subsequently provided to the district
court in support of the Rule 35 motion.” Id. Absent the presentation of new evidence,
“[a]n appeal from the denial of a Rule 35 motion cannot be used as a vehicle to review
the underlying sentence.” Id. Accord State v. Adair, 145 Idaho 514, 516, 181 P.3d 440,
442 (2008).
In its orders denying Kerr’s Rule 35 motions, the district court considered Kerr’s
mental health issues and claimed impediments during his rider but rejected those as
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reasons to reduce Kerr’s sentences, reasoning: “The defendant’s affidavit expresses
that he ‘suffers from mental health issues including schizophrenia and a learning
disability,’ and that he did [not] receive consistent counseling and was not properly
accommodated during the rider program. However, this new information does not show
why the sentences in either of the defendant’s cases were excessive, unduly severe,
and/or unreasonable.” (R., pp.159-62, 281-84.) The court was aware at the time of
sentencing that Kerr has mental health issues and, as such, this was not new
information entitling Kerr to a reduction of his sentence. (PSI, p.15.) Also, NICI staff
talked to Kerr many times about his lack of performance while on his rider, and many
group leaders reported that Kerr had an attitude problem and a great deal of
entitlement, performed poorly, and appeared distracted most of the time. (PSI, pp.5961.) The report form NICI recommending relinquishment states:
From day one, Mr. Kerr showed little to no commitment toward this
program, showing up late for groups and when he did show up, not having
the required work done. On two separate occasions, he inquired about
how much time he had on the yard and mentioned he just did not know if
he could do this program. Mr. Kerr was capable of completing this
program, he just chose not to. His attitude toward the program rules,
specifically to being inspection ready for count, was poor at best.
(PSI, p.62.)
Because the information Kerr provided regarding his mental health issues was
not new, and because Kerr failed to demonstrate any rehabilitative progress during his
rider, the district court acted well within its discretion in denying Kerr’s motions for
reduction of his otherwise reasonable sentences.
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Conclusion
The state respectfully requests this Court to affirm the district court’s orders
denying Kerr’s Rule 35 motions for a reduction of his sentences.

DATED this 3rd day of January, 2017.

__/s/_Lori A. Fleming__________
LORI A. FLEMING
Deputy Attorney General

ALICIA HYMAS
Paralegal
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